IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STEVEN HOWARD OKEN, *
Plaintiff *
V. * Civil No. PIM 04-1830

FRANK C. SIZER, JR., Commissioner, *
Maryland Division of Correction, etal., *
*
Defendants *

OPINION

l.
[ntroduction

In 1987, Steven Howard Oken murdered Dawn Marie Garvin in merciless fashion,
shattering the lives of her family and friendsforever. The suffering that this young woman underwent, that
her family and friends have undergone since, is unimaginable.

Since hisconviction of thiscrime and his sentence of desth in 1991, in an effort to undo his
conviction, Oken has pursued appeals, post-conviction proceedings, at least one federal habeas corpus
proceeding (handled by this member of the Court), and yet further appedls, including to the U.S. Supreme
Court. His guilt and conviction are now definitively established and he has exhausted al avenues of

possible modification.



Oken comes before this Court in adifferent type of proceeding, acivil action in which he
dleges a violation of his condtitutiond rights by reason of the manner in which his execution by letha
injection, scheduled to take place thisweek, will occur. Abandoning anumber of other issuesraisedin his
Complaint to this Court, Oken poses asingle issue:

Whether Maryland's Execution Protocol, dlegedly desgned to prevent

the barbiturate from leaking al over the death chamber floor, as occurred

during the last lethd injection administered in the State, establishes an

EighthAmendment violationin that an unreasonablerisk existsthat Oken's

executioners lack the requisite proficiency in establishing and maintaining

an IV line cgpable of introducing al the barbiturate necessary to

successfully produce his unconsciousness and that his executioners are

deliberately indifferent to this critical requirement.

Thereis a subset of thisissue, however, which pertainsto the Execution Protocol that the
State of Maryland intends to follow in carrying out his desth sentence.  Oken claims that the State
unreasonably delayed in providing him just 3 days ago with acopy of its current Execution Protocol, which
was amended as recently as May 26, 2004 (indeed, that Defendants have failed to furnish a copy of the
full Protocol, some 16 pages having been omitted), and that he has therefore had insufficient timeto review
it with his counsel and medica expert.

Defendants, al corrections officids of the State of Maryland, * deny the vdidity of Oken's

condtitutiona claim on the merits and raise severa procedura defenses, anong them:

Defendant Frank Sizer, Jr. is the Commissioner, Maryland Divison of Correction.
Defendant William Williamsisthe Warden of the Maryland Correctiond Adjustment Center where death
row inmates are housed. Gary Hornbaker isthe Warden of the Metropolitan Transition Center where the
execution will occur. Defendants, Unknown Executioners, are said to be employed or contracted by the
Maryland Division of Correction to make preparationsfor, and carry out, the schedul ed execution of Oken.
They include, but are not limited to correctiond officers, nurang assistants, and “executioners.”
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That thisis not a proper § 1983 claim, but rather a successive habeas corpus
clam, which is precluded without specid leave of court;

That the proceeding is barred by reason of the doctrine of res judicata;

That with regard to the Execution Protocol, Oken’ srequest for its production was
untimdly;

That the State' s recent production of the Amended Execution Protocol was not
prgjudicid to Oken becauseit made no substantive changesin the earlier protocol

as to which Oken had ample notice.

The Court heard ord argument this afternoon and advised the parties that it would make

no ruling on the merits of the clam, but would confine its consderation to the Motion for Stay.

Accordingly, at thisjuncture only these issues need to be decided:

1)

2)
3)

4)

Is Oken's clam properly a 8 1983 clam as opposed to a disguised successive
habesas corpus petition?
Isthe clam barred by res judicata?
Was Oken' s request for the Execution Protocol untimely?
Was Oken pregjudiced by the State' s recent delivery of the Execution Protocol
amended as of May 26, 20047

.

Procedural History

On January 29, 2003, the Circuit Court for Batimore County denied Oken's motion to

correct an illegd sentence in which he argued that Maryland' s degth pendty statute is uncongtitutiona
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because it imposes an improper burden of proof. Okenv. State, 378 Md. 179 (2003). Oken appealed
and on November 17, 2003, the Court of Appedsof Maryland denied relief. On December 15, the Court

of Appedls denied Oken’s Moation for Reconsideration. On April 26, 2004, the U.S. Supreme Court

denied his Petition for Writ of Certiorari. Okenv. Maryland, 124 S. Ct. 2084 (2004). That same day,
Judge John Grason Turnbull, 11 of the Circuit Court for Batimore County signed a warrant for Oken's
execution, directing that execution by lethd injection take place during afive-day period beginning today,
June 14, 2004.

By letter to an Assgtant Attorney Genera of Maryland, dated May 10, Oken's counsel
sought production, inter alia, under the Maryland Public Information Act (MPIA), Md. Code Ann., State
Gov't., 8 10-611 et seq., of the Execution Protocol that would be followed in hiscase. On May 12, the
State responded, advising Oken’ scounsdl that they would receive aresponse* within the reasonable period
required by the Act.”

On May 14, Oken filed amotion for gppropriate relief in the Circuit Court for Batimore
County in which he asked the court to vacate the Warrant of Execution, dleging that the letha injection
process to be usad in his case did not comport with the language of Section 3-905 of the Correctiona

Savices Article of the Maryland Code. 2 Three days later, Oken filed acivil action in the Circuit Court

The Correctiona Services Article, 8 3-905(a), provides.

“(@) ... Themanner of inflicting the punishment of deeth shal be the continuousintravenous
adminigration of alethd quantity of an ultrashort-acting barbiturate or other smilar drug
in combination with a chemica pardytic agent until alicensed physician pronounces desth
according to accepted standards of medica practice.”
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for Batimore City seeking temporary and permanent injunctive relief that would bar the State of Maryland
from carrying out the execution as scheduled and adeclaratory judgment that the Divison of Correction’s
method of carrying out aletha injection execution was uncondtitutiona and violative of Maryland satutory
law.

Following ahearing on May 25, Judge MarcdlaA. Holland of the Circuit Court for Batimore City
ordered that Oken’s civil action in the Circuit Court for Batimore City be transferred to the Circuit Court
for Batimore County. On June 2, Judge Turnbull denied Oken’'s Mation for Appropriate Rdlief in his
origina Baltimore County case, and in the case transferred from Baltimore City, granted Defendants
Motion for Summary Judgment, necessarily denying Oken's request for stay of execution pending
discovery. OnJune 7, Oken’ s appeal from that order was argued in the Maryland Court of Appedls. By
per curiam order dated June 9, the Court of Appeds affirmed Judge Turnbull’s decision in dl respects.
On Friday, June 11, Oken's counsd for the first time received a copy of the Execution Protocol that had

been amended on May 26. Today, Monday, June 14, the present action in Federal Court wasfiled.

Oken argued that the State of Maryland’s method of performing lethd injections wasincompatible with 8
3-905(a). According to Oken, while the statute requires the continuous use of an ultrashort-acting
barbiturate or smilar drug, Maryland in fact begins with the adminidtration of a fixed amount of sodium
pentothd (the barbiturate) followed by fixed amount of pavulon. The adminigtration of the barbiturate is
not, therefore, continuous. At the sametime, athird drug, potassum chloride, is used, as opposed to the
two drugsimplied in the statute. These arguments were rejected by the Maryland Court of Appedls and
are not before this Court.



8 1983 vs. Habeas Corpus Proceeding

The Court will not labor over thisissue. 1t views the Supreme Court’ s recent decison in

Nelson v. Campbell, 124 S. Ct. 2117 (May 24, 2004) as dispoditive. In Nelson, an Alabama inmate

facing death by lethal injection brought a8 1983 action, claiming that the* cut-down” procedurethat would
be used to access his veins was crud and unusua within the terms of the Eighth Amendment. 2 The State
opposed the suit, principaly on the grounds that it chalenged the fact of the inmate's sentence, hence it
could only be brought as a habeas corpus clam, which, without leave of court, would be barred as
successve. The Supreme Court disagreed, noting that Nelson had been careful not to chdlenge lethd
injectionasamethod of executionin generd, but only “asapplied”’ to him, i.e. through use of the cut-down
procedure. The Court acknowledged (and the State of Alabama conceded) that, had the cut-down
procedure been used in anon-degth setting involving aprisoner, the Eighth Amendment would dlearly have
applied. “We see no reason on the face of the complaint,” said the Court, “to trest petitioner’s clam
differently solely because he hasbeen condemnedtodie” 124 S, Ct. at 2123. In effect, the Court viewed
the challenge to the cut-down procedure as a chdlenge to a condition of confinement, well within the
province of a 81983 action, as opposed to a chalenge to thefact or duration of hissentence, which could

only be raised by habesas.

A *cut-down” procedure involves making an incigon in an individua’ s arm or leg for the
purpose of gaining venous access, usudly in an individud with compromised peripherd veins. InNelson,
the State of Alabama’s “cut-down” procedure required prison personnd to make a 2-inch incison in
Nelson's arm or leg one hour before the scheduled execution while under locd anesthesia. 124 S.Ct at
2121.
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This Court views a chdlenge to the manner of adminidiration of an 1V in adeath setting as
little different from its adminidtration in a non-deeth setting. Bothingtancesinvolveinsatingan IV into the
individud, infusng chemicds monitoring vital Sgns, and making appropriate adjusments as circumstances
may require. The procedures relate to each other in much the same fashion as a cut-down procedure in
anon-death setting relates to such a procedure in a death setting.

Accordingly, the Court understands Oken’'s chdlenge to be to a condition of his
confinement, not to the fact of his conviction. Assuch, it quaifiesasa 8 1983 action.

V.
Res Judicata

Defendants argue that res judicata bars this action since Oken asserted the deficiencies
of the Execution Protocol in the State court action hefiled in May, which resulted in summary judgment in
favor of Defendants on that and dl other issues.

Defendants invite the Court’s attention to familiar legd authority. Thus, they say, the
preclusve effect given by afederd court to aprior State court judgment isto be determined by the law of

the state. E.g., Migrav. Warren City Sch. Dig. Bd. of Ed., 465 U.S. 75, 81 (1984). Under Maryland

law, aprior court decision between the same parties has full preclusive effect with respect to clams that

were brought, or could have been brought, in the earlier action. See Colandreav. Wilde Lake Comm.
Ass'n, 361 Md. 371, 392, 761 A.2d 899, 910 (2000) (“[A] judgment between the same parties and their
priviesisafind bar to any other suit upon the same cause of action and is conclusve, not only asto dl

mattersdecided inthe origind suit, but also asto mattersthat could have been litigated in the original



suit.”) (emphasisisorigind). Because Oken has litigated these same clams in a Sate court action, heis
barred from bringing them again in this Court.

Oken responds with citation to equally familiar legd authority.

Res judicata bars alitigant from bringing aclamin a8 1983 action only where the Sate
court has given the parties afull and fair opportunity to litigate federd clams and the Sate proceedings

satidy procedurd due processrequirements. Migra, 465 U.S. a 82 n.5; Allen v. McCurry, 449 U.S. 90

(1980); Kremer v. Chemica Contr. Corp., 456 U.S. 461, 485 (1982). The Supreme Court, he says, has

clealy gstated that “[re]ldetermination of issues is warranted if there is reason to doubt the qudity,

extengveness, or fairness of proceduresfollowedin prior litigation.” Montanav. United States, 440 U.S.

147, 164 n.11 (1979). Herethere are substantial reasons to doubt the quality, extensiveness, or fairness
of procedures used in the state court.

Oken argues that the state court proceedings were procedurdly unfair for at least two
reasons. Firgt, the state denied him adequate discovery to litigate hisclamsin state court and such adenid
of discovery prior to the state court proceedingsis precisdly the kind of procedura defect that will defeat
the defense of resjudicata. For example, inWest v. Ruff, 961 F.2d 1064, 1066 (2d Cir. 1992), the court
cited thelack of sufficient discovery asone of the reasonswhy the plaintiff lacked afull and fair opportunity

to litigate hisclam in date court. See also, Jorden v. Nat'| Guard Bureau, 877 F.2d 245, 250 n.21 (3d

Cir. 1989) (declining to give preclusive effect to prior proceeding where defendant not afforded adequate
discovery). Here, Oken did not receive the information he sought about the Maryland execution protocol

until long after the state court proceedings had been completed. Second, the state court proceedings were



far from extensve. The Circuit Court, after hearings lagting a matter of minutes, summarily granted
summary judgment in aone line order even though there were materid facts in dispute.

Having been denied discovery and an opportunity to devel op an appropriaterecord, Oken
contends that he was denied the full and fair hearing requiste to afinding of the res judicata bar.

While the Court does not agree that the res judicata bar is ingpplicable merdly because
a litigant may have suffered summary judgment in the prior proceeding, even without the benefit of

discovery, seeWeston Funding Corp. v. L afayette Towers, Inc., 550 F.2d 710, 713 (2d Cir. 1977) (mere

fact that prior decision on the merits was reached by summary judgment does not preclude alater finding
of resjudicata); Gilbert v. Bach, 697 F. Supp. 202, 203 (D. Md. 1988) (same), asecond pointismore
tdling. The Amended Execution Protocol that Defendants formulated as of May 26, 2004, was neither
avallable to the Bdtimore Circuit Court when it denied Oken’s Motion for Stay on June 2, nor indeed —
even though it existed as of June 7 when the parties argued for a stay in the Maryland Court of Appeds
— was it apparently made available in that court. In consequence, Oken never had the opportunity to
chalenge the Execution Protocol — old or new — except insofar as he was obliged to rely on the affidavit
of a prison officia as to what the Protocol provided. Access to the Protocol, however, as the Court
explansinfra, was Oken's entitlement as a matter of fundamental fairness, if not due process. Because,
for whatever reasons, Defendants withheld the Amended Execution Protocol during Oken's atempt to
persuade the gate’ s courts to stay his execution, they denied him theright to even the minimd hearing that
might have permitted him to defeet their motion for summary judgment. Defendantswill not now be heard
to say that Oken is precluded from presenting a possible clam based on the late-delivered Amended

Execution Protocal in this Couirt.



V.

Timdiness of Oken's Request for Execution Protocol/
Prejudice From L ateness of State’ s Production

Defendantsrely heavily on the argument that Oken could have raised his chalenge to any
aspect of the State€'s lethal injection procedure years ago, perhaps as early as 1994 when Maryland
converted fromletha gasto lethd injection asitsmethod of execution. Even ayear ago or severa months
ago, say Defendants, would have been timely, but not 29 days prior to Oken's scheduled week of
execution.

Oken offersanumber of explanationsin response, some more convincing than others,* but
one point, in the Court’s view, trumps al others. Because the State’ s Execution Protocol was amended
as recently as May 26, 2004, it would have made little difference whether Oken’ srequest had come any
time beforethat date. Asof that date, adifferent Protocol was put in place and, whatever changesit might
contain, Oken was entitled to review it with his counsd and medical expert and atempt to chdlengeit. It
canhardly be said that thefiling of suit in this Court today, June 14, 2004, the Monday following the Friday
that Oken's attorneys first received the Amended Execution Protocol, was untimely.

Stll, Defendants ing <, the Amended Execution Protocol made no substantive changesin

the old and since Oken knew (or should have known) what the old Protocol said, he was not prejudiced

The Court, for example, finds the fact that the Supreme Court announced its holding in
Nelson on May 24, 2004, a convincing justification for delay on Oken'spart. Until that dete, it was very
much up in the air whether a chalenge to a method of execution, even as applied, could be broughtina g
1983 action as opposed to a much more difficult successive habeas petition. The Supreme Court’s
decisonin Nelson made clear that a8 1983 action, at least under some circumstances, properly lies. 124
S. Ct. at 2122.
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thereby and should not be permitted to use this Eleventh Hour “hook” (defense counsel’ s word) to avoid
hisfate.

Defendants ask too much of Oken and of the Court. They ask that it be taken on faith,
first, what the old Protocol conssted of, based solely on the affidavit of a prison officid as to what it
contained. They then ask that theword of that officia and of counsdl at ora argument be taken to establish
that whatever changes were made in the amendments were merely procedura and not substantive. Both
propositions are inadmissible and without any legd bassthat the Court can conceive of .

Fundamentd fairness, if not due process, requires that the execution protocol that will
regulate an inmate’ s death be forwarded to himin prompt and timely fashion. Whilethe Court haslocated
no cases specificaly establishing aright of production, it isclear that in innumerable death pendty casesthe
execution protocols have been examined by courts for their compliance with condtitutiona requirements.

See, eq., Ndson, 1245 S, Ct. 2117; Inre Williams, 359 F.3d 811 (6th Cir. 2004); Poland v. Stewart,

117 F.3d 1094 (9th Cir. 1996), cert. denied, 523 U.S. 1082; Campbell v. Wood, 18 F.3d 663 (9th Cir.

1994), cert. denied, 511 U.S. 1118; Cooper v. Rimmer, 2004 WL 231325 (N.D. Cal. 2004), &ff'd, 358

F.3d 655; Cd. Fird Amendment Codlition v. Woodford, 2000 WL 33173913 (N.D. Cal. 2000), &f’d,

299 F.3d 868; Jones v. McAndrew, 996 F. Supp. 1439 (N.D. F. 1998); LaGrand v. Lewis, 833 F.

Supp. 469 (D. Ariz. 1995), cert. denied, 525 U.S. 971. Obvioudy, the fact of court review of the

protocols presupposes their production.
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Due process requires nothing less — an opportunity to receive notice of how one's rights

will be affected and opportunity to respond and be heard. Cf. Mullanev. Centra Hanover Bank, 339 U.S.

306, 314 (1950). °
Oken is entitled to show — or at least to attempt to show — how his rights have been
affected by the changes in the Execution Protocol. If the recent changes were indeed procedurd, it may

wel be that Oken cannot succeed. Cf. Poland v. Stewart, 117 F.3d 1094, 1105 (9th Cir. 1997);

McKenzie v. Day, 57 F.3d 1461, 1469 (9th Cir. 1995). On the other hand, if the changes affect a

substantid right, he may have avdid dam. Cf. Callinsv. Youngblood, 497 U.S. 37, 40-41 (1990).

“An dementary and fundamenta requirement of due processin any proceeding which is
to be accorded findlity is notice reasonably calculated, under dl the circumstances, to gpprise interested
parties of the pendency of the action and afford them an opportunity to present their objections. Milliken
V. Meyer, 311 U.S. 457; Grannisv. Ordean, 234 U.S. 385; Priest v. Board of Trustees of Town of Las
Vegas, 232 U.S. 604; Raller v. Hally, 176 U.S. 398. The notice must be of suchnature asreasonably to
convey the required information, Grannis v. Ordean, supra, and it must afford areasonabletimefor those
interested to make their appearance, Raller v. Hally, supra, and Cf. Goodrich v. Ferris, 214 U.S. 71
(1909).

* * %

But when notice is aperson’ sdue, processwhich isamere gestureisnot due process. The means
employed must be such as one desirous of actually informing the absentee might reasonably adopt to
accomplishit. The reasonableness and hence the condtitutiona vaidity of any chosen method may be
defended on the ground that it isin itself reasonable certain to inform those affected...” Mullanev. Centra
Hanover Bank & Trudt, 339 U.S. 306, 314 (1950)(parallél citations omitted).

In particular, inmates facing the death pendlty are entitled to notice when there has been a post-conviction
change in mode of execution. See, eg., Stewart v. LaGrand, 526 U.S. 115, 119 (1999); Pdand v.
Stewart, 117 F.3d 1094, 1105 (9th Cir. 1997); Vickersv. Stewart, 144 F.3d 613, 617 (9th Cir.1998);
Sms v. Horida, 754 So.2d 657, 665 (Fla. 2000); DeShidds v. State, 534 A.2d 630, 639 n. 7 (Ddl.
1987); Wetzd v. Wiggins, 85 S0.2d 469, 471 (Miss. 1956); State v. Fitzpatrick, 684 P.2d 1112, 1113
(Mont. 1984).
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In any event, Oken was and is entitled to review the full Protocoal itself. Heisnot limited
to taking Defendants word that his rights will not be violated by what they propose to do.

The Court finds Oken’ srequest of the Execution Protocol wastimely. It findsfurther that
he was prgudiced by Defendants' late, last-minute production of the document.

VI.

The Court turns to a consideration of the factors rlevant to agrant vel non of a stay of
execution in this case. Its conclusion should come as no surprise.

The Supreme Court in Nelson set out the factors relevant to the grant of a stay in these
circumstances:

Thus, before granting a Say, a digtrict court must consider not only the

likelihood of success on the merits and the relaive harms to the parties,

but also the extent to which the inmate has delayed unnecessarily in

bringing the clam. Given the State' s Sgnificant interet in enforcing its

ciminal judgments, see Blodgett, 502 U.S,, at 239, 112 S. Ct. 674,

McCleskey, 499 U.S,, at 491, 111 S. Ct. 1454, there is a strong

equitable presumption againgt the grant of astay whereaclaim could have

been brought at such atime asto adlow consideration of the meritswithout

requiring entry of astay.
124 S. Ct. at 2126.

The parties agree that, insofar as the law in the Fourth Circuit is concerned, these factors

are not of equd weight. Rum Creek Coal Sales, Inc. v. Caperton, 926 F.2d 353, 359 (4th Cir. 2001).

“If the hardship baancetilts sharply in the plaintiff’s favor, the required proof of likelihood of successis

substantidly reduced.” Direx Isragl Ltd. v. Breakthrough Med. Corp., 952 F.2d 353, 359 (4th Cir.

1992).
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The Court consdersthe factorsin this case:
Asto the balance of hardship, Oken contends:

Firg, if the injunction is not granted, he will suffer irreparable injury because he will be

executed before the merits of his cogent claim is addressed. See Wainwright v. Booker, 473 U.S. 935,
935n.1(1985) (Powell, J., concurring) (recognizing that thereislittle doubt that aprisoner facing execution
will suffer irreparable injury if the stay is not granted). Second, says Oken, the injunction will do no harm
to Defendants because there is no fear of the stat€'s judgment being avoided or denied; in fact, plaintiff
does not seek such relief.  All he seeks is a degth in “accord with the dignity of man, which is the basic

concept underlying the Eighth Amendment.” Gregg v. Georgia, 428 U.S. 153, 173 (1976) (internal

citations omitted).

Defendants characterize the relative hardships this way:

While the irreparable harm to one seeking astay of execution isordinarily obvious, Oken
is not contesting the right of the State eventudly to execute him. He only chalenges the presently planned
manner of execution. Therefore, the true measure of the likelihood of irreparable harm to Oken is the
chance tha hisexecution by letha injection as now planned will be unconditutiondly painful. That chance
isminimd.

On the other hand, the likelihood of harm to Defendants is substantiad. The State has a
sgnificant interest in enforcing itscrimind judgments. Nelson, 124 S. Ct. at 2126. Thepublicadsohasan
interest in state crimina sanctions being administered by the persons authorized to do so because of their
training and experience, not by the federa courts. See Taylor v. Freeman, 34 F.3d 266, 268 (4th Cir.

1994) (“Itiswell established that absent the most extraordinary circumstances, federa courts are not to
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immerse themselves in the management of Sate prisons or subgtitute their judgment for that of the trained
penologicd authorities charged with the adminidration of such facilities”)

M oreover, Sncetheenactment of the Prisoner Litigation Reform Actin 1995 (if not before,
see Lewisv. Casey, 518 U.S. 343, 354 (1996) (vacating system-wide injunction relating to provision of
legd materidsand servicesin absence of actual deprivation of access except inisolated cases); Taylor, 34
F.3d at 269 (decrying breadth and detail of injunctive relief based on insufficient prdiminary findings of
violaions and without giving prison officids first opportunity to craft remedy)), federa courts issuing
injunctive relief in prisoner cases have been under the additiona requirement that they “shdl not grant or
approve any prospective rdief unlessthe court finds that such relief is narrowly drawn, extends no further
than necessary to correct the violation of a Federd right, and is the least intrusve means necessary to
correct theviolation of the Federa right.” 18 U.S.C. § 3626(a)(1)&(2) (2000). Under the PLRA, federd
courts are prohibited from becoming involved in the actions of the state’s correctiona system absent
compdling reasons. A court congdering whether to grant injunctive rdlief in a prisoner case must give
subgtantial weight to any adverse impact on public safety or the operation of the crimind justice system.
Id.

Fndly, say Defendants, the Supreme Court in Nelson reiterated that the last-minute nature
of arequest for a stay of execution is a factor to be considered in determining whether to grant that
particular form of equitablerdief. Becauseof thedate sinterest in carrying out itscrimina judgments, there
isa" grong equitable presumption againgt the grant of astay whereaclaim could have been brought at such
atime as to dlow condderation of the merits without requiring entry of astay.” Nelson, 124 S. Ct. at

2126.
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The Court concludes that, on balance, the greater hardship would be suffered by Oken
who will otherwisediethisweek, rather than by Defendants, who remain ableto execute himin gppropriate
fashion in proper time.

Theissueof likelihood of successon the merits, therefore, isreduced insofar aswhat Oken
is required to show in order to obtain astay, so long as he presents asubstantial and seriousissue. © The
issue of Oken's likelihood on success on the merits, indeed whether a substantial and serious issue is
present, is difficult to assess at thistime. The Court isnot prepared to say that Okenislikely to prevail in
edablishing that the manner in which the State of Maryland would administer a lethd injection to him
condtitutes a crud and unusud punishment or even, as he might argue heregfter, that the issue heraisesis
auffidently serious and substantial asto merit afurther stay. But Defendants themselves contributed to this
state of affairs by ther last minute amendment of the Execution Protocol and by their even later divery
of acopy of that Protocol (moreover, incomplete Protocol) to Oken's counsdl.

The Court understands that, while it must consider whether certain methods of execution,
as gpplied, raise possible condtitutiona questions, someissuesraised may be so frivolousthat itispossible,
consgtent with Nelson, for the Court to dismiss these clams without dlowing any discovery or even a
response from the State. 124 S. Ct. at 2126. Thisis not one of those cases. Here the issueis a

condemned man'’ sright to have reasonabl e access to the Execution Protocol that will be gppliedinhiscase,

Asfor the public interest, the Court concludes that consderation of this factor is evenly
balanced between the parties. The State has strong interest in seeing the fulfillment of itslegd judgments.
Individuas, on the other hand, are entitled to “die with dignity,” at least congstent with the requirements
of the Eighth Amendment. At aminimum, they are entitled to be able to make that argument.
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to review it with his counsda and his medical expert, and to determine whether there are appropriate
chalenges to make to it based on Eighth Amendment grounds. *

The Court concludes that Oken is entitled to a complete copy of the State's Amended
Execution Protocol, that the Protocol could and should have been made available to him on the earliest
possible date, i.e. on May 26, 2004, or certainly no morethan aday or two thereafter. The State’ sdelay
in providing the Protocol to Oken, moreover, which coincided with the decision of the Maryland Court of
Appeals denia of Oken's Motion for Stay, is troubling. The Court is left to wonder whether, if the
Maryland Court of Appedls had recelved a copy of the Amended Protocal (it is not even clear whether
the Maryland Court of Appeals was even advised that the Protocol was in the process of amendment),
its decison regarding the stay might have been different. Only after that court ruled was the Amended
Protocol sent to Oken’s counsel and then —wheress, earlier pleadings had apparently been delivered by
courier —it agpparently was sent by ordinary malil.

The Court is deeply solicitous of the family and friends of Dawn Marie Garvin and

acknowledges their desire, after so many years, to see closureinthiscase. Neverthelessit isthe Court's

Given the late delivery of the Amended Protocol to defense counsel, Oken’s counsel had
extremdy limited time to review the Amended Protocol with Oken’s expert, Dr. Heath. However, & ora
argument held today, counsel for Oken gave someideaof what Dr. Heath might be ableto say in response
to the Amended Protocol, having discussed the matter with him by telephone that morning. See Appendix
A (partid transcript of Attorney Jerome Nickerson's argument to the Court, 6/14/04).

One indication that the Amended Protocol might bear directly on Oken's claim that adminigtration of the
IV is problematic, congtitutionally or otherwise, is Defendant’s recent concession that, during the last
executionby lethd injection inthis State, that of Tyrone Gilliamin 1998, thelV infact was maadministered
and dripped.
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duty, strongly reinforced in light of current world events, to seethat the guarantees of the U.S. Congtitution
are repected, even in the case of someone who may be despised by the entire polity.

For the foregoing reasons, the Court will enter a STAY of the Warrant of Execution
pending further Order of the Court.

VII.

Thefollowing Order, inthe Court’ sview, iscongstent with therequirements of the PLRA,
in that it extends no further than to correct the violation of a federa right, namely, the right of a deeth
pendty inmate to have timely access to the Protocol that will determine the manner of hisdeath. 1t will not
have any impact on public safety or the operation of the crimind justice system.

The State of Maryland is directed to provide to Oken’'s counsdl, within 48 hours, a
complete set of the Amended Execution Protocol, which may be ddlivered on a confidentia basis for
Oken’ scounsd’ seyesonly (to be discussed with Oken, but not left with him).  Thereafter, Oken’ scounsdl
shdl have 10 days in which to file an gppropriate pleading and affidavits chalenging any aspect of thesad
Amended Execution Protocol on Eighth Amendment grounds. Defendants shdl have 10 days thereafter
to filean oppogtion, including rebuttd affidavits. Oken shall then have 5 daysto file areply memorandum.

The matter shall be sat for further argument on July 19, 2004, at 10:00 am.

A separate Order will be ENTERED.

/19
PETERJ MESSITTE
June 14, 2004 UNITED STATESDISTRICT JUDGE
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APPENDIX A

Partial Transcript of Attorney Jerome Nickerson's
Argument to the Court,
6/14/04

THE COURT: Go ahead. | want to know, while we're on this, though, I'd like to know what your
perception is about these new protocols versus the old, and why you think you' re prgjudiced by what the
new protocol says as opposed to what your earlier affidavit says.

MR. NICKERSON: Yes, gr. Part of it and let mejust addressthat part of it for Y our Honor. Part of
it, Judge, is| don't know who these guysare. | don’t know who unknown executionsare. | don't know
their baselevd of training. | don’t know if it wasaguy showing up and saying, Y ou’ re not on the execution
team. And the guy who had his job before said, Thisishow we doit. Thisis how we ve dways doneit
or whether or not this person has some knowledge. Was he an EMT? How many times did hetray and
stick somebody? Doeshe have proficiency in thiskind of thing? How many times does hetakes extenson
sets and put them together? How many times does he put a pressure bag over alV —

THE COURT: Isthat not inthe protocol? Isthat in the protocol ?

MR. NICKERSON: That'sin the new protocol. Not in the old protocol, in the new protocal.

Traning is a huge issue, a huge issue. | just want something more than, Don’'t worry about it, they’re
trained. | want something more than, Don’t worry about it, they’re trained, because dl | get are these
conclusory assartions. What | want to know is, | mean, this is where the unnecessary risks takes place.
There' sno reason for them to use the extenson sets. There' sno reason for them to use the pressure bag.
There' s no reason intheworld, Judge, no reason in theworld why they can't infusethat line under pressure
and see if they have alesk. It'sjust not.

Some of the protocols are the same. Others have changed. The quantities have changed, the state told
you, Well, there'sno red confusion on that one. In the new protocols, Judge, thereis confusion. It'sthe
lethd ingestion checklist, contents of syringe. Thisis from the new one.  Although the execution manud
saysit was developed on May 26, this document actually saysit was revised on June 8", 2004.

They say 4.5 grams Sodium Pentothal, color marked red. And then at the very bottom, total injection, they
say, they say 3 grams Sodium Pentotha, Sodium Pentothal.
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There' s dso an error with respect to Pavulon on this page. They are claming that they are injecting 10
milequivalence of Pavulon. Ther€ s no way they’re injecting 10 milequivalence of Pavulon. They're
injecting 12 micrograms of Pavulon.

Thisis the mogt important document that the State of Maryland will generate because it hasto do with the
taking of human life. They'rechangingit a thelast minute. They’reincongstent on quantities. They don't
have the right stuff down and they don't have the procedures to do this.

And let mejust jump, Y our Honor, to some of the Stuff, if | may. If | heard the Assstant Attorney Genera
correctly, he said, Well, they detected that they had a bad line going on Mr. Gilliam’s arm and they
switched to the other arm.

Judge, that means they had two bad lines on Mr. Gilliam. That'swhat it means.
Mr. Oken has never asserted he' s entitled to absolute certainty. We just need more than these guys are
doing.

Judge, these employees with the Maryland Department of Corrections, they are good men and women
attempting to serve their state and their orders. We're not saying they're bad. We do need to look at
things that have happened. We can't, we can't —we have aprior known condition. | havethe number one
expert in the country telling me, their new protocols have more problems.

We just need to St down and talk just like Nelson. | mean, they worked it out. They haven't been able
to — they haven't been willing to talk to us and they don’t want to share protocols with us and | don’t
understand. Because we want them to do good government. We want this execution to be humane.

| watched men diein Maryland, in South Carolinaand in Horida. | know when it's time for my client to
die. | don't stand in front of a Court and waste itstime.
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